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in due form-and complied with the FHA regulations. He .

alleges further that the application of the defendants was
deficient and contained false statements. He would have us
infer that if the application of the defendan:cs .had been
rejected for the reasons given that he, the plzfmtlff, would
necessarily have received the commitment for 1.ns1fra.nce.
We are unable to draw that inference. Tad plamhjff bec.:n
the only applicant it does not follow from 1ihe allegations in
his complaint that he would have been entxtleq to the com-
mitment sought. Such commitmen'ts are given only to
approved mortgagees and the complaint does not allege who

the proposed mortgagee was or that he or it hafi been :_
approved or was cligible for approval. The regulations of

the Federal Housing Administration. provide that applica-

tions may be issued upon conditions. These conditions might

not have been satisfactory to the plaintiff, - ‘ o
The authorities cited by the plaintiff deal with conspiracy

to breach an existing contract. The only contract plaintiff
had was the option. No damages are sought for the breach .

of the option. The option, however, was conditioned upon

his receiving the commitment. In the absence of allegations
that plaintiff would have been entitled to the commitment.

sought even though he had been the sole gpplicant, his conr

plaint is fatally defective, |
The defendants Gawronski and Schildhauer contend that

they are immune from suit because they are public officers..

In many instances that is true. However, there are circum-
stances under which public officials may, and hav.e been, held
liable for their acts. Because of our determinat-lon_that the
complaint does not state facts sufficient to CO.nStltute a cause
of action it is unnecessary to pass upon the point.

By the Court—Order reversed and cause remanded with:

directions to sustain the demurrer for the reasons stated in
the opinion.
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‘N RE INCORPORATION oF VILLAGE oF ELM Grove: Town

oF Brookrirrp, Appellant, vs. Brrsser and others,
Respondents.

May 4—June 8, 1954.

.:-Mimic‘ipal corporations: Incorporation of willage: Statutory pro-

visions prohibiting further application for incorporation for
year after denial of application: Applicability to denial merely
for failure to comply with statutory procedural requirements:
Finding that area has characteristics of villuge, and smmateri-
ality that avea may meet qualifications of city: Area requived
to be included in proposed willege: Appeal: Review: Preju-
dicigl error, exclusion of evidence,

1. The denial of an application for the incorporation of a village
which operates, upder sec. 61.07 (3), Stats,, to delay a new
proceeding for a year is a denial because a majority of free-
holders or the owners of more than half of the property value
have signed and filed a protesting petition under sub., (1),
or because on the hearing under sub. (2) the court finds that
the territory proposed to be incorporated does not have the
characteristics of a village, but a denial of an application
merely for failure of the applicants to comply with statutory
procedural requirements, such as the requirement of sec. 61.05
as to publishing notice of application, does not so operate.
pp. 161, 162,
2. Once it is established that the statutory qualifications exist and
that the area within the proposed boundaries has the char-
acteristics of a village, the size of the village and the location
of its boundaries are matiers within the choice of the electors
of the territory proposed to be-incorporated and not within the
discretion of the court, and it is immaterial that the proposed
village limits do not include- all of the territory which might
have been included. p. 162.
3. When it is properly found that the area proposed to be incor-
porated as a village has all the characteristics of a village and
meets the requirements of sec. 61.01, Stats,, as to area and
population, it is immaterial whether the territory proposed
to be incorporated meets the qualification of a city of the
fourth class in area and population, the court having no power
in such case to require the territory to become a city rather
than a village. p. 163.
4. With reference to the instant proposed incorporation of a part
of a town as a village, the fact, that the proposed village
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boundaries practically isolated one portion of the town from
the rest of the town except for a corridor of tawnland wh1_ch
connected the two parts, did not invalidate the proposed in- -
corporation, pp. 163; 164, )

5. "The town was not aggrieved by the fact that the proposed village

" limits were so drawn that the area within them was already
thickly settled so that there was little or no room 'for expan-
sion, there being no requirement that a projected village must
leave room within it for people who may want to become
villagers at some future time. p. 164 ‘

6. Where the trial court permitted the incorporators, over obj ec-
tion by the town, to introduce testimony of an expert wit-
ness that the territory proposed to be incorporated had the
characteristics of a village, but the court rejected the t?wn’s
offer of proof that the territory lacked such characteristics,
and refused to hear the town’s expert witness thereon, on ob-
jection made thereto, prejudicial error was committed in ?:hat
the town was not permitted to give evidence, which mlg‘ht
have been persuasive on’a material point, by ‘a qualified wit-
ness when that opportunity was extended to the incorporators,
requiring a rehearing on such guestion. pp. 165, 166.

APPEAL from two orders of the circuit court for Wauke-

sha county: W. C. O’ConnerL, Circuit Judge. First order :

affirmed; second order reversed.

In Jamuary, 1953, certain parties filed in the circuit court

for Waukesha county an application for the incorporation of
a part of the town of Brookfield as the village of Elm Grove.

The town of Brookfield appeared in opposition and showed

1o the court that the notice required by see. 61.05, Stats., had
not been printed as the statute ditects. Upon motion of the

town the trial court, Febrinary 11, 1953, ordered the pro- .
ceeding dismissed for failure of the applicants to comply :
with the provisions of such statute, No appeal was taken.

The present petition is for the incorporation of substantially

the same territory as the village of Elm Grove. It was filed -
with the circuit court May 1, 1953. Statutory notice of this |

application was given and again the town of Brookfield

appeared in opposition and moved for summary judgment
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-dismissing the application on the ground that the proceeding
-is: premature and without merit. On July 27, 1953, the trial
‘court denied the town’s motion and part of the present appeal
is from such order of denial. Thereafter the hearing in the
circuit court for which the statute provides was had and at
its conclusion, and on September 30, 1953, that court found
that statutory reqitirements had been observed and that the
‘territory sought to be incorporated had all the characteristics
of a village, wherefore the court granted the petition and
ordered such territory incorporated as the village of Elm
Grove, subject to the favorable vote of the territory’s electors.
‘The town’s appeal is from this order also. The petit'ioners
are the respondents, D

‘Further facts will appear in the opinion.

- For the appellant there were briefs and oral argument by
Clayton A. Cramer of Waukesha. '

- For the respondents there was a brief by Dineen, Gleason,
Shaughnessy & Dineen of Milwaukee, and oral argument by
C. K. Dineen-and William C. Dineen.. '

Broww, J. ' The record before us shows that the town’s
fgotion to dismiss the January proceeding alleged generaliy
that the application for incorporation was without merit,
but was specific only in its allegation that the statute pro-
viding for the printing of notices had not been followed. The
trial court’s order of January 16, 1953, stated

- “The court, therefore, finds that the failure to comply with
the said section of the statutes, publishing the notice of incor-
poration in the Elm Leaves, is jurisdictional; that afl the
proceedings. are void; and the petition is dismissed.”

Search of the record reveals no matters considered by the
court other than the defective notice and its dismissal of the
application for incorporation was for that cause alone, There
as no appeal and it must stand as a verity now that the




160

In re Village of Elm Grove, 267 Wis, 157.

first proceeding was dismissed for failure of the applicant

to comply with statutory procedural requirements and not
for any lack of merit in the territory, or in the disposition of
its inhabitants, for its incorporation as a village.

The first question to be decided is whether an incorpora-
tion so begun and so ended prevents the court from enter-
taining a new proceeding for one year. Appellant’s motion
for summary judgment rests on the proposition that it does,
relying on sec. 61.07 (3), Stats. The entire section recites:

“Hearing; costs. (1) If prior to the date set for a hear-

ing upon such application there is filed with the court a peti~-

tion protesting against the incorporation of such village, the
court shall deny the application, after satisfying itself that
such petition has been signed by a majority of the freehold-
ers or the owners of more than one half of the property by
assessed value in the territory proposed to be incorporated;
providing, however, that this section shall not apply to
counties having a population of 250,000 or over.

“(2) 1f such a petition is not

incorporate as a village.

“(3) Tf the court shall deny such application, it may, in
the applicants to pay such’
disbursements or any part thereof as shall have been incurred.
No petition for the incor-
poration of substantially the same territory shall be enter-
following the date of the denial of such -
application or the date of any election at which incorporation |

its discretion, by order, compel
by the parties opposing the same.
tained for one year

was rejected by the electors.”

The town’s contention that the present petition is prema-.
ture depends on the last sentence of the section just quoted.:

SUPREME COURT OF WISCONSIN. [Juxe

filed, the court shall hear all
parties interested for or against such application who shall
seasonably appear; may in its discretion adjourn such hear-
ing from time to time, direct a resurvey to be made or
another census taken by whomsoever it shall appoint, and-
refer any question for examination and report thereon. Any
town containing territory of the proposed new village shall
upon application be a party and entitled to be heard on any -
matter pertaining to the right of such proposed territory to
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In our interpretation of the statute the denial referred to,
with its delaying result, is a denial of incorporétion by the
court upon the proceedings referred to in subsection (1) of
such section. That is, the section, read as a whole, provides
_. that if it is shown to the court that a majority of freeholders,
or owners of a majority of property value, by signed petition
oppose the incorporation, the court must deny the incorpora-
tion forthwith, just as though the effort to incorporate had
advanced to the election stage and was beaten there, This
provision looks to the merits of the application and is not
concerned with the procedural conditions which are precéd-
ent to a hearing on the merits or to submission of the ques-
tion to the electors.

‘_ Under appellant’s theory that a dismissal or denial of an
incorporation petition for procedural defects postpones for
one year all other attempts to incorporate, it would follow
_t_hat a summary judgment of dismissal now would occasion
d(:_lay for a year from the date of such dismissal. Then, if an
individual or group, whether sincerely desiring village status
or not, should file a new petition within that year it, too,
must be dismissed because premature and such dismissal
would automatically invoke an additional year within which
there could be no effective incorporation proceedings, and
so on, forever. The same effect of perpetual postponement
ould result from a succession of petitions which, by design
t otherwise, failed to comply with the statute in respect to
urvey, notice, number of persons signing the petition, or
other preliminary requirements of secs. 61.01 to 61.06,
Stats., inclusive, We cannot impute to the legislature any
purpose that such repeated defective proceedings could stall
ncorporation in perpetuity but that, clearly, is the result of
.ppellant’s construction of the statute. Such construction is
not necessary and we reject it, holding that the denial of
¢ application which operates to delay a new proceeding
for a year is a denial because a majority of freeholders or
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the owners of more than-one half of the property value have
signed and filed a protesting petition (scc. 61.07 (1}), or

becatise on the hearing (sec. 61.07 (2)) the court finds that

the territory fo be incorporated does not have the character-
istics of a village. State ex rel. Holland v. Lammers (1902),
113 Wis. 398, 86 N. W. 677, 89 N. W. 501. The order of
the trial court denying appellant’s motion for summary judg-
ment dismissing the proceeding is affirmed. o

Going to the merits of the proposition, the trial court -

found the area proposed to be incorporated had all the char-
acteristics of a village. In the absence of error we consider
the evidence was ample to sustain the finding. But the town
has appealed from the order granting the petition for incor-
poration, which rests on the finding, and has submitted
numerous assignments of errof. ' '

The first contention is that the proposed village limits do
not contain all the territory which might have been included
without 'a violation of the principle that the area within the

boundaries shall have the characteristics of a village. We.

find no requirement either in the statutes or the decisions
that all eligible land nust be included. Once it is established
that the statutory qualifications exist and that the area within
the proposed boundaries has the characteristics of a village,
the size of the village and the location of its boundaries are
matters within the choice of the electors of the territory pro-
posed to-be incorporated and not within the discretion of the
court. The town cites I'n re Jefferson County Farm Drain-
age (1953); 264 Wis. 339, 59 N. W. (2d) 655, in which we
said that drainage districts could not be deliberately created
piecemeal out of parts of the territory. to be drained.

Sec. 80,52, Stats., permits an organized drainage district

under certain circumstances to assess drainage costs against

lands outside the district and to bring such lands into the
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district, wherefore the owners of all drained lands should
have a voice in the original organization. But a village has
no.such power to levy on or otherwise control or capture
outlying areas without the consent of such area’s inhabitants,
'_and what was said in the Jefferson County Farm Drainage
Case has no application to a requirement of territory to be
‘included in incorporated villages. '

= The town submits that the territory proposed to be incor-
:porated‘ meets the qualifications of a city of the fourth class
‘in area and population, wherefore the court should exercise
its discretion and require this territory to become a city
ather than a village. We do not consider that courts have
‘any such discretion. We are referred to State ex rel, Holland
. Lammers, supra. This, page 417, held, among other
j:hings, that an area whose incorporation as a village is sought
‘must be a village in fact with a reasonably compact center or
‘nucleus Qf population, not a mere agricultural community. It
may be argued that to be entitled to village status, just as the
‘territory may not be an agricultural community, so it may
not be a city. The point is not presently important for the
:_Ieamed trial court did not find that the area had the charac-
;'tf:ristics of a city rather than those of a village. On the
“contrary, it made the specific finding that it had all the charac-
__té,_ri_stics of a village. In area and population it meets the
| equirements of sec. 61.01, Stats. Its character is found, on
‘ample evidence, to be that of a village.. The court may not
equire the territory to adopt some other form of govern-
ment. That choice, legal qualifications being met, lies with
:the electors. '

. Appellant contends that the proposed village boundaries
ractically isolated one portion of the town from the rest of
.he town although a corridor of townland did in fact connect
‘the two parts. The same question arose in Lake v. Milwau-
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kee (1949), 255 Wis. 419, 39 N. W. (2d) 376. We held
there that such a physical situation did not invalidate an
attempted annexation. We see no reason why its effect upon
an incorporation should be different.

The town also objects that the village limits are so drawn
that the area within them is already thickly settled and there
is little or no room for expansion. It is difficult to see where
the town is aggrieved because the proposed village leaves the
town more area than perhaps it might have done, but at any
rate our search of the law reveals no requirement that a pro-
jected village must leave room within it for people who may
want to become villagers at some future time. In In re .
Village of Chenequa (1928), 197 Wis. 163, 221 N. W. 856,
referred to by appellant, we held that the inclusion of unpopu-
lated areas within the corporate limits at the time of incorpo-
ration was not fatal to the requirement that the incorporated
area have the characteristics of a village if such inclusion is

reasonably related to the village’s future needs, But it does
not follow that a refusal to include anything except the well-
populated area defeats the incorporation. State ex rel. Hol-

}and v, Lammers, supra, said only (p. 417} :

“If territory beyond the thickly settled limits is included,-
such territory ought reasonably to possess some natural con-
nection with and adaptability to village purposes, and seem.
reasonably to be necessary for future growth and develop-

ment.” (Emphasis ours.)

‘ants perforce of the situation.,” §
Tammers, supra (b 4160 tate ex rvel. Holland w.

: There is, however, a matter concerned with the hearin
before the trial court in which we consider the town wai
!;'ruly aggrieved. To prove that the territory pfoposed to be
1p‘§orporated had the characteristics of a village, the incorpo-
:rgto::s‘offered an expert witness of wide experience in fhe
;‘nummpa} planning of large and small communities. The
:tov-vn ‘objected to his qualifications and competency. The
‘_’b ]ect'u?n was overruled and his testimony was receivézd In
Qppqsxtlon the town offered an expert of at least equal L.lali-
ﬁCE.ltIOfls and respondent objected to his competency the
objection was sustained. The town made an offer of' roof
Fhat the witness would testify that the territory lackeg the
characteristics of a village in various respects. The offer of
pr.oof was rejected and the court refused to hear appellant’s
_Wl.tness. This was clearly error. Perhaps originally the court
1ght have held that the question was not one for expert
.__estlmony at all, but, having accepted and having heardP an
expert on one side, it was error to refuse to hear one equall
§xRert on the other. Having set the standard, the cour(i Way
bliged in justice to conform to it. There remains the uesS
n of 'whether this error was prejudicial, We think itqwasn
The rejected testimony might or might not have persuadeci
he court to a different conclusion than the one actuall
ached: The prejudice does not lie in the assumption tha{
the testimony, if received, would certainly have affected the
esult but rather in the fact that the appellant was not
mitted to give evidence, which might have been persuaIst:
o a material point, by a qualified witness when that op or(f
unity was extended to respondents. For this reason we (I:)o
ider the order must be reversed and the cause remanded f:;

Thus inclusion of unpopulated territory within the village
limits may be justified but lack of inclusion affords no legal

ground for complaint.

“Where the legislature enacts a general law for the incor-
poration of such municipalities, and even fixes minimum and
maximum limits, the right to determine the area to be
included in a given incorporation must rest with the inhabit-
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rehearing on the question of whether the t.er'ritor?ff proglo:ef
to be incorporated possesses the character’lstms ° -a.JE vr Suil -
By the Court —Order denying appellaflt s motlor_lt_ tc.)on o
mary judgment afﬁrmedldOrder grant;r;i 2)1: rg;al ;a; o o
sacorporation reversed, and cause rematl .
jcrkllzozliestion of whether the ’c.er}’itory .prf)p05ed todt;t:) ;t;i(ziﬁg;
rated possesses the characteristics ofa v;-llag?:, an e
proceedings consistent with the determination o

tion and with the opinion.

: : o AUKEE
Moore and another, Respondents, vs. CrTy OF MILW |

Appellant.*
May 4—-June 8, 1954.
Municipal corporations: Negligence: Injury 1o p

vit door of woting-booth bmldiﬂg:, £.ial_7£l£ty 02‘, city zmdef
z;tfe—p'lac'e statute: Public “building: Structure. _

1. Under the provision in ’;he iafu
- iri very: ownet of a D ; 50 Ot
S: 121.1111‘,2‘ a(;xd rﬂa‘mtain it so as to render it s_afe, z;; ctt};h\:alif? t
1‘1;3)1(: ’for injuries sustained by  the plaintiff when _

voting booth located along the curb line of a street, stepped

. . .
onto a square, wooden platform which was 15 inches abov

the level of the street surface and locategld' :iust Ou§i§§ilt1;z e:;z
or bat n h-building, an
t not attached to the booth- ing, :
d‘feorpéliluoff the platiorm onto the street, smce such unai;t:.:h:f}
Slalitzform even if considered as a step‘: was nof,:J ani{hingthe
gart of the huilding and was not a “structure” With

meaning of the provision in sec. 101.01 (12) defining the term

ilding;,’ in st 1.06, as meaning and in-
“ ic building,” as used in sec. 10 06, a o -
cf&lr;ﬁ; ]:m; “sg‘ucture” ‘used for: certain purposes by the pub

lic. pp. 168-171.

. e -
* Motion for rehearing denied, with $25 costs, en October 5, 195

erson stepping ontn} .
! : ide 0
street from unattached wooden platform located outst _

e-place statute, sec. 101.06, se-
blic building™ to so construct;:
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2. A sidewalk area leading to a public building, although used by
the public for access:to and from the building, is not a “struc-

ture” within the meaning of the safe-place statute, sec.
- 10101 (12). p. 168,

3.. The legislative language, where open to construction, should be
read liberally in favor of the purpose of the safe-place statute,
but such statute is not to he extended so as to impose any
duty beyond that imposed by the common law unless it clearly
and beyond any reasonable doubt expresses such purpose by
language that is clear; unambiguous, and peremptory, p. 171,

SteiNie and Corrix, JT., dissent.

APpPEAL from judgments of the civil court of Milwaukee
county: Ropurt C. Cannon, Judge. Reversed, with direc-
tions. :

Two actions, one brought by Harriet J. Moore and the
other by her husband, Arthur L. Moore, against the city of
Milwaukee, were consolidated for trial and resulted in judg-
ments in favor of the plaintiffs entered on December 12,
1951. Recovery was sought for injuries sustained by Mrs.

Moore on November 7, 1950, as she was lcaving a voting

booth in the city. The booth had been erected parallel to the
curb line of Ivanhoe place, an east-west street, near its inter-
section with North Summit avenue. A portion of the booth

pfotruded partially into the paved portion of Ivanhoe place.
Mrs. Moore had entered the booth by its east door and after
voting proceeded to leave it by its west door. As she left the

uilding she stepped upon a wooden platform 30 inches by

30 inches in size, the north edge of which'was 15 inches above
the level of the street surface. The platform was not attached
to the booth. It had been erected to the height of the floor
of the booth and was immediately adjacent to the threshhold
of the door. It had no guard or handrails and was unlighted.

Mrs. Moore stepped from the threshhold to the platform.

She observed some people standing at the south end of the



